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PR'S EMBRACE OF INTELLECTUAL PROPERTY
selling goods through an "electronic network of consignment stores""-could hardly have been more different in its nature and economic underpinning than Susette Kelo's home. MercExchange, the owner of the patent, did not itself practice the invention but instead focused upon enforcement and licensing. MercExchange had prevailed in a patent infringement action and next sought to enjoin eBay, the popular online auctioneer, from further use of the patented method." The patentability of such methods was itself quite controversial due to (1) the recent expansion of patentable subject matter to encompass business methods, 12 (2) the difficulty of searching prior art 3 in such fields, (3) the challenge of determining obviousness of such inventions, and (4) questions about the adequacy of disclosure. 14 Furthermore, the governmental "interference" with the patent owner's property was limited to a court's exercise of discretion to award damages instead of a permanent injunction for reasons based on the patent owner's willingness to license to other parties, the fact that the patentee did not itself practice the invention, and "growing concern" over effects of business method patents." The U.S.
Court of Appeals for the Federal Circuit overturned the denial of the permanent injunction, holding that as a "general rule" injunctions must follow all patent infringement findings unless "exceptional circumstances," such as a grave risk to public health, would result. 6 eBay appealed to the Supreme Court, which granted certiorari in late 2005.
In an amicus brief filed in the Supreme Court on behalf of "various law and economics scholars,"' 7 Professor Richard Epstein, PRM's leading ECOLOGYLA W QUARTERLY [Vol. 34:713 theorist, 18 along with libertarian-leaning colleagues,' 9 contended that the MercExchange patent deserves much the same protection as real estate. 2 " By analogizing patent protection to trespass law, the brief argued that injunctive relief should be presumed in cases of patent infringement. It pushed the boundaries of patent law advocacy by citing land encroachment precedent. 21 The eBay case and the property rights rhetoric surrounding it marked an important new front in the campaign to establish a strict and broad interpretation of property rights and their enforcement. Professor Epstein's expansion of his property rights advocacy into the intellectual property domain over the past several years 22 coincides with the growing importance of intangible assets in the modern economy. The digital revolution has displaced General Motors and other manufacturing enterprises from the top of the economic food chain. Knowledge-based companies such as Google, Microsoft, and Apple reflect the new 19. The other authors of the brief were F. Scott Kieff, a professor of intellectual property law and law and economics at Washington University School of Law, and R. Polk Wagner, a professor specializing in intellectual property law at the University of Pennsylvania Law School. Both have advocated strong protection of intellectual property rights. See, e.g 26 which has long been associated with the PRM. 27 The oral argument in the case seemed to bear out this strategic linkage when Justice Scalia remarked: " [W] e're talking about a property right here and the property right is explicitly the right to exclude others from use of that. That's what a patent right is. And all he's asking for is give me my property back.
s
The PRM's (or at least one of its intellectual leaders) embrace of intellectual property, however, masks important philosophical, functional, intellectual, and political tensions. The PRM rests on an unyielding belief in both natural rights theory and libertarian philosophy whereas intellectual property owners, scholars, and policy analysts tend to be far less dogmatic. Their support for property rights reflects a 24. Among the groups supporting MercExchange were the pharmaceutical industry, the biotechnology industry, and several large broad-based technology companies. Several other intellectual property owners and organizations, principally associated with the information technology sector, weighed in on the side of eBay. See infra text accompanying notes 130-132. 25. See Lucas v. S.C. Coastal Council, 505 U.S. 1003 , 1027 (1992 ("Where the State seeks to sustain regulation that deprives land of all economically beneficial use, we think it may resist compensation only if the logically antecedent inquiry into the nature of the owner's estate shows that the proscribed use interests were not part of his title to begin with."); Kelo v. City of New London, 545 U.S. 469, 505 (2005) (Thomas, J., dissenting) ("Long ago, William Blackstone wrote that 'the law of the land .. . postpone [s] even public necessity to the sacred and inviolable rights of private property."'(modification in original)); id. at 508 ("The most natural reading of the [Takings] Clause is that it allows the government to take property only if the government owns, or the public has a legal right to use, the property, as opposed to taking it for any public purpose or necessity whatsoever.")
26. See Charles Lane, " Chief Justice Roberts's concurrence, joined by Justices Scalia and Ginsburg, no doubt gave the PRM some solace by noting that the "long tradition of equity practice" of granting injunctive relief in the vast majority of patent cases upon a finding of infringement reflects "the difficulty of protecting a right to exclude through monetary remedies that allow an infringer to use an invention against the patentee's wishes."
31 But Justice Kennedy, in a concurrence joined by Justices Stevens, Souter, and Breyer, offered a more nuanced and flexible approach toward the exercise of discretion in enforcing intellectual property rights by emphasizing the particular characteristics of business method patents. 32 Only time will tell how strongly patent rights will be enforced, although early indications suggest that a shift away from nearautomatic issuance of injunctions in patent cases is underway.
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This Article explores whether Professor Epstein's embrace of intellectual property rights is likely to produce a durable marriage of traditional property rights theory and intellectual property protection, or merely represents a fling that will not withstand divisive relational pressures. Part I provides historical background on the cross-currents between traditional property rights and intellectual property rights, revealing that the critical question is not whether intellectual property is a form of property but instead, what are the ramifications of such classification for the enforcement of intellectual property rights. Should they be treated as inviolate, and therefore enforced only by a property rule, or should courts apply equitable principles in determining the means of enforcement by either a property rule or a liability rule (an award of damages)?' Part II examines the rise of business method patents, MercExchange's efforts to enjoin eBay's use of its "technology," Professor Epstein's overreaching and misleading analogy to land trespass law, and the Supreme Court's interpretation of the injunctive relief standard in patent cases. Based on the characteristics of the PRM and intellectual property owners, Part III demonstrates that the relationship between traditional property rights advocates and intellectual property owners is likely to prove rather fragile. Strong philosophical, functional, personality, and political differences between these two constituencies raise serious doubts as to the viability of a property rights/intellectual property rights relationship. Although it seems likely that the two will date from time to time, the prospects for a harmonious, monogamous relationship seem doubtful. As Part IV suggests, the need for dynamism and adaptability within the intellectual property rights field may well weaken the support for absolutism in property jurisprudence and policy, reinforcing the shift away from the Blackstonian conception of property.
I.
CROSS-CURRENTS IN REAL AND INTELLECTUAL PROPERTY
The philosophical, jurisprudential, and intellectual understandings of real and intellectual property are detailed and complex. Private property in land and other tangible resources is perhaps the oldest human institution and has long occupied a prominent position in law and philosophy. But to what extent does intellectual property-property in intangible resources-fall within the relatively uniform right structures applied to tangible resources? The focus here is on the nature and extent to which the concepts of real and intellectual property are intertwined. As Section A explains, the law has long treated real and intellectual property within the general rubric of "property." Professor Epstein asserts that the rules associated with real property (such as a strict right to exclude and restrictions on governmental interference) should govern intellectual property. Yet such a classification may have little analytical or substantive significance if the two fields are subject to significantly different rules and institutions. Section B explores the philosophical and intellectual history of the relationship between real and intellectual property.
A. Law and Legal Classifications
Land and other tangible resources have played a central role in human civilization throughout history. The concept of private propertyreflecting notions of exclusivity and transferability-is well established and has been justified by theories of natural rights, personhood, and utilitarianism.
In the extreme, Blackstone famously characterized property as "that sole and despotic dominion which one man claims and exercises over the external things of the world, in total exclusion of the right of any other individual in the universe"; "postpon [ing] even public necessity to the sacred and inviolable rights of private property.
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Although this characterization of property protection as rigid, exclusive, and absolute is exaggerated, 37 it nonetheless captures key attributes of property protection as well as the libertarian ideal of a just society.
Notwithstanding observations by several scholars that the term "intellectual property" originated recently, 38 the courts and legislatures have long considered patents, copyrights, and trademarks to be "property" and have characterized them as such. 39 Copyright has been referred to as a form of "property" or "literary property" since its inception in the early eighteenth century. 4 " The first use of the term "intellectual property" in a reported decision can be traced to an 1845 patent case where the court observed that "a liberal construction... given to a patent" will encourage "ingenuity and perseverance" and "only in this way can we protect intellectual property, the labors of the mind, productions and interests as much a man's own, and as much the fruit of his honest industry, as the wheat he cultivates, or the flocks he rears."41 Justin Hughes notes that "the courts and legislatures had regularly discussed copyrighted works as 'property' throughout the seventeenth, eighteenth, and early nineteenth centuries, with the adjectival concepts of into an idealized Blackstonian conception of property rights as exclusive and inviolate.
But there is another view that "property" is merely a general label that applies, to a wide range of resources and assets with varying associated rights. The rights that attach to particular subclasses of assets, especially the modalities of intellectual property, vary considerably and should not be straitjacketed. Patents and copyrights, as instruments to promote progress in science and the arts, must be flexible and responsive to changes in technology, economic considerations, and public policy. The contours of intellectual property modes support this view in various ways. Copyright law's fair use doctrine, originality standard, numerous compulsory licenses, and various exemptions significantly qualify the exclusivity of copyright interests." Patent law's nonobviousness standard (merely being first is not enough, as it is in the case of the Homestead Act or mining law), experimental use defense, and various exceptions (e.g., limitations on enforcement of medical procedure patents, prior user rights for business methods) limit the exclusivity of patent rights. 52 Trademark law's distinctiveness standard, infringement standard, and nominative use defense significantly constrain the exclusivity of trademark rights. 5 3 Trade secret law's independent discovery defense similarly qualifies the exclusivity of such rights. 4 Nonetheless, classification of intellectual property as "property" has substantive effect in some contexts. The Fifth Amendment limitations on takings of private property-requiring that private property not be taken without "due process"; limiting expropriations to "public use"; and requiring the payment of "just compensation" -turn on the classification. 5 5 Thus, intellectual property receives treatment comparable to real and other forms of property. The Supreme Court has expressly held that trade secrets fall within this protection. 5 6 Similarly, it is generally recognized that copyright protection cannot be contracted retroactively without raising due process and takings concerns. 57 
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and courts today consider the treatment of patents as "private property" for purposes of the Takings Clause to be novel and unclear.
58 Yet Professor Adam Mossoff has unearthed a trove of nineteenth-century cases 59 suggesting that early jurists understood patents to be constitutional "private property" subject to the protections of the Takings Clause. 6° As he notes, however, several late-nineteenth-century cases muddied this proposition by raising doubts as to whether any federal court is authorized to consider a takings claim by a patent owner. 61 The eBay case addresses whether the "property" label carries much significance in determining the standard for injunctive relief.
B. Theoretical Underpinnings of Real and Intellectual Property
The PRM grounds its approach to property in John Locke's natural rights theory. interest in his own person and, by extension, in the labor of his body, subject to there being "enough, and as good left in common for others." 63 Upon this foundation, Locke asserted "life, liberty, and property" to be inalienable rights of a just society, which found resonance in the Declaration of Independence's proclamation of "Life, Liberty and the Pursuit of Happiness," as well as the Constitution's protection of private property.' Following Locke's broad conception of property and its protection, 65 the PRM advocates an absolutist approach to the protection of property rights and the most extreme limitations on government interference with and regulation of private property. Notwithstanding Locke's evident influence, the Founders had far more varied views of private property, as reflected, for example, in Benjamin Franklin's view that "Private Property... is a Creature of Society, and is subject to the Calls of that Society, whenever its Necessities shall require it, even to its last Farthing ... 66 Thus, the historical record of the Founders cannot fairly be characterized as supporting PRM's extreme reading of the Fifth Amendment. 67 Various scholars have developed a utilitarian justification for universal and absolute property rights. The biologist Garrett Hardin offered the now classic parable of the "tragedy of the commons," which highlights the potential for overuse of resources that are not subject to exclusion. 66 The economist Harold Demsetz posited that exclusive private property systems emerge as externalities become more prevalent and the 65. See LOCKE, supra note 63, at 209 ("[E] very man has a property in his own person... costs of enforcing private property decline. 69 Using a simple model of land cultivation, law and economics scholar Richard Posner asserted three criteria for an efficient allocation of land resources: (1) universality-that all land is owned, (2) exclusivity, and (3) transferability. 7 " Yet all of these theories apply in rather simple settings that overlook the economic and other values inherent in some public resources, such as roads and parks. As other scholars have pointed out, other governance regimes can succeed in various settings. 7 ' Nonetheless, there is little question that the institution of private property has much to offer.72 Even in relatively simple models, theories of intellectual property cannot be reduced to such straightforward criteria. While natural rights philosophers see both real and intellectual property as deriving from a common source-the labor of the creatora-Locke's labor theory does not provide much traction beyond the question of initial ownership and some aspects of the scope of protection.
74 Utilitarian theory has played ( 1990) (explaining that "copyright lobbyists also invoked, on behalf of authors, the general Lockean principle that a property right arises out of one's labors"). Massachusetts directly invoked the labor theory in the preamble to its copyright statute:
As the principal encouragement such persons can have to make great and beneficial exertions of this nature, must exist in the legal security of the fruits of their study... and as such security is one of the natural rights of all men, there being no property more peculiarly a man's own than that which is procured by the labor of his mind. 74. Locke's proviso-"enough, and as good be left in common for others" -cautions against the view that intellectual property rights should be absolute. See Wendy J. REV. 842 (1993) . This theory would at most entitle creators to a property interest in the value they add by applying their labor to things removed from the commons, and not to the total value of the resulting product. See ROBERT NOZICK, ANARCHY, STATE AND UTOPIA 175-82 (1984) ; the principal role in determining the rights of intellectual property owners. The U.S. Constitution enshrines this instrumentalist perspective by authorizing Congress " [t] o promote the progress of science and useful arts, by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries."
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In fostering this objective, neoclassical economists have taken a largely agnostic view as to the attributes of intellectual property. Rather than emulate real property rules and institutions, economists conceive of intellectual property as a malleable bundle of rights to be molded to promote progress of science and the arts. 76 The "property" label carries little content other than the fact that intellectual property rights are generally owned and can be transferred. Economic conditions determine even the availability and duration of such rights.
The principal economic justification for intellectual property derives from a broader economic problem: the inability of a competitive market to support an efficient level of innovation in some areas of technological innovation-particularly those in which research and development (R&D) is costly, innovation is easily perceived, and imitation is relatively inexpensive and can occur rapidly. A competitive economy will drive profits to zero, not accounting for sunk costs such as R&D. Although imitation keeps prices low for consumers and avoids deadweight loss of monopolistic exploitation, it produces a sub-optimal level of investment in R&D. 77 Most firms would not invest in developing new technologies if rivals could enter the market and dissipate the profit before R&D costs adjusted for attendant risks could be recovered.
Unlike tangible goods, knowledge and creative works are public goods in the sense that their use is nonrivalrous. One agent's use does not limit another agent's use. Indeed, in its natural state, knowledge is also "nonexcludable." That is, even if someone claims to own the knowledge, it is difficult to exclude others from using it. Intellectual property law is an attempt to solve that problem by legal means; it grants exclusive use of the protected knowledge or creative work to the creator.
Such control, however, reduces social welfare in several ways. First, monopoly exploitation results in deadweight loss to consumers. Two other defects are that it may inhibit the use of scientific or technological Lawrence C. Becker, Deserving to Own Intellectual Property 68 CHI.-KENT L. REv. 609 (1993) . Jeremy Waldron has convincingly argued that the "enough and as good" condition is a sufficient, but not a necessary condition for propertization. [Vol. 34:713 knowledge for further research, and, from an ex ante point of view, there is no guarantee that the research effort will be delegated efficiently to the most efficient firms, or even to the right number of firms. Patent protection, for example, seeks to balance these competing effects by affording protection only to substantial (nonobvious) inventions, limiting the term of protection, and requiring that the inventor fully disclose the invention. In the most basic model of patent protection-where inventions do not serve as building blocks for later inventions and the only control variable is the duration of protectionWilliam Nordhaus showed how the optimal duration of patent protection balanced the incentives for innovation against the deadweight loss of monopoly exploitation.
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Cumulative innovation-where first generation inventions become inputs for second generation innovators-substantially complicates the design of patent protection. In order to reward first generation innovators sufficiently for inventions that may produce positive spillovers by enabling second generation inventions (improvements, new applications, and accessories), first generation innovators should be able to appropriate the value of second generation innovations." On the other hand, providing even a share of the second generation innovators' returns to the first generation innovator reduces the incentive for second generation innovators to pursue their research. 8 This tension is abated to the extent that first generation innovators are best positioned to pursue second generation innovation or where collaboration (e.g., joint ventures) brings first and second generation innovation within the same profit center." The cumulative nature of innovation unquestionably strengthens the case for allowing joint ventures, especially with respect to complementary products. 83 In practice, however, one entity rarely is best positioned to pursue all second generation projects. Furthermore, second generation innovators are not known (and cannot be knowable) before the making of first generation research investments. Yet, once first generation research investments are made, they are sunk costs that become irrelevant for bargaining over the division of profits from multi- generation innovation. This problem can be addressed by expanding the duration and scope of first generation patents or by denying patent protection altogether to second generation innovation.' These results, however, depend critically upon strong assumptions relating to licensing of innovation and the knowledge and rationality of innovators. As the institutional literature notes, there are many strategic impediments to licensing of innovation." In addition, much of the institutional literature casts doubt on the degree to which innovators possess good information for assessing the best diffusion path for their technologies and whether innovators behave rationally in licensing to actual and potential competitors. 8 6
The most important considerations in assessing the need for patent protection are the cost of research and development, the technological risk associated with such research, and the availability of effective nonpatent means of protection. Trade secret protection can afford some protection for process inventions, but relatively less for products. 87 Furthermore, the availability of alternative means of protecting innovation-including direct public funding of innovation, other means of legal protection (copyright, trade secrecy, trademark), technical means of protection (e.g., metered access through the use of encryption), and market-based protections (lead-time/first mover advantage, ancillary means of appropriating a return to an invention (e.g., bundling access to a product or service with advertising), general reputational benefits) -can substitute for and in some cases obviate the need for patent protection. 88 Patent protection may counteract the adverse effects of trade secrecy protection by promoting disclosure of knowledge. 89 From an economic standpoint, therefore, the case for patent protection for particular types of inventions will vary.
The utilitarian linkage between property and intellectual property theory can be most directly traced to the law and economics literature. In a seminal 1977 paper, Professor Edmund Kitch analogized the patent system to mining law, suggesting that the first person to stake a claim to an invention should be thought as obtaining a "prospect" or "development rights," authorizing the patent holder to "mine" the claim exclusively.' Kitch defended this view of the patent system as promoting efficient (nonrivalrous) exploitation of innovation opportunities: technological advancement will proceed more desirably in such a regime because the first prospector will have "breathing room" to develop the claim without fear that rivals will preempt or steal the claim, and the inventor will be able to coordinate the development process. The opportunity to license the technology enables the inventor to contract with entities that may be better able to develop the claim. The prospect theory thus turns importantly upon a smoothly functioning technology licensing market and the capacity, foresight, and rationality of prospectors to coordinate the development and diffusion of the technology.
The optimality of private property as the model for intellectual property protection depends critically, however, on low transaction costs. But as others have shown, the assumption that low transaction costs are vital does not bear out in the history of many fields of innovation. Drawing on a wide range of empirical evidence and theoretical models of bounded rationality, Merges and Nelson see vibrant competition as a more positive force in spurring invention, innovation, and diffusion of technology than coordinated development by a single prospector.
9 For this reason, narrower and weaker rights structures may be more efficacious in promoting innovation in particular fields. Several other scholars have looked to the economics of real property in modeling intellectual property systems. William Landes and Richard Posner build their framework for understanding intellectual property on the economics of property rights in physical property.
9 " This framework compares the benefits (efficient use and cumulative innovation) and costs (transactional, rent seeking, and protection). While generally favoring strong, exclusive rights in intellectual property along the same lines as the rights commonly applied to tangible resources, Landes and Posner nonetheless recognize that "'depropertizing' intellectual property may sometimes be the soundest policy economically" in some contexts. Other economic scholars have come to see "traditional" (i.e., tangible) property rules as a model for the design of intellectual property rules and institutions. Several scholars find that using property-type remedies (injunctions, or exclusive rights, as opposed to liability rules, which function as a form of court-imposed compulsory licenses) to enforce intellectual property rules can promote settlement and encourage the development of efficient licensing institutions.
9 5 Yet in specific contexts, such as software and business methods, the asymmetry of stakes between nonmanufacturing patent holders on the one hand and start-up companies or established large-scale companies on the other may lead to undesirable opportunistic holdouts that distort R&D incentives, bargaining, and litigation. The Supreme Court's decision to hear eBay's challenge of the Federal Circuit's permanent injunction standard served as a flirtatious enticement for the PRM's first date with intellectual property owners. Professor Epstein saw this as an opportunity to push the property rights agenda into the intangible domain by asserting that exclusive patent rights meant that the patent owner should be free to decide who may use a claimed invention. The eBay case posed the question of whether and under what circumstances courts could force patent owners to make their inventions available through the payment of infringement damages (as opposed to a permanent injunction).
To place the PRM's embrace of intellectual property in context, Section A describes the confluence of factors that led to the eBay litigation. Section B describes the MercExchange patent and the lower court litigation. Section C examines the Supreme Court litigation, focusing upon Professor Epstein's private property rights advocacy. The final section reviews the outcome of the case.
A. The Rise of Business Method Patents
The eBay litigation grew out of several important technological, institutional, legal, and administrative developments of the last two decades of the twentieth century. The digital revolution taking place during this time frame generated a flurry of technological advances, most notably the Internet. The Internet proved a fertile environment for new business methods, including the online auction. eBay emerged as one of the great Internet success stories. Founded in late 1995, eBay proved the power of the Internet to reach large consumer audiences at relatively low cost. 99 Within just a few years, eBay had attracted a large and devoted audience for the most diverse marketplace bazaar in human history. None of this story would have come to the attention of the U.S. Supreme Court without a dramatic expansion of patent protection during this time period. This expansion resulted largely from institutional changes rather than a deliberate legislative shift in patent policy. Prior to the early 1980s, patent enforcement decisions were appealed to the courts of appeals in the same region as the trial court. This decentralization of appellate decision making generated distinct patterns of patent case law. Some circuits developed reputations for being "patent friendly" while others were skeptical of patent protection, resulting in quite a bit of While effectively eliminating the forum shopping driven by differences in appellate standards, the unification of appellate decision making in a single body had the effect of creating a strong pro-patent bias in the interpretation of patent law."° For much of the 1980s and 1990s, the Federal Circuit significantly expanded and strengthened patent protection. Among the more notable changes were to lower the obviousness requirement 1 0 3 and largely eliminate subject matter constraints on patentability. The Federal Circuit's 1998 State Street Bank case "laid to rest" the traditional rule barring patents on business methods.°4
These changes spurred tremendous growth in patent filings at the same time that the U.S. Patent and Trademark Office (PTO) was undergoing difficult funding and staffing challenges. 5 The result has been a flood of patents in the software and business method areas of questionable necessity (from the standpoint of encouraging innovation) and validity (e.g., Amazon.com's one-click patent"° and NTP's patent on wireless e-mail 07 ).
B. The MercExchange Patents and the Enforcement Proceedings
Just as the Internet was beginning to attract attention in the mid1990s, Thomas G. Woolston, an electrical engineer with a law degree, came up with the idea of creating an online auction system. 8 Without significant investment, he wrote code for an online auction and filed for patents to protect his method and system in April 1995. He ultimately acquired three patents based on this work: (1) 
The abstract states:
A method and apparatus for creating a computerized market for used and collectible goods by use of a plurality of low cost posting terminals and a market maker computer in a legal framework that establishes a bailee relationship and consignment contract with a purchaser of a good at the market maker computer that allows the purchaser to change the price of the good once the purchaser has purchased the good thereby to allow the purchaser to speculate on the price of collectibles in an electronic market for used goods while assuring the safe and trusted physical possession of a good with a vetted bailee.
The first claim states:
A system for presenting a data record of a good for sale to a market for goods, said market for goods having an interface to a wide area communication network for presenting and offering goods for sale to a purchaser, a payment clearing means for processing a purchase request from said purchaser, a database means for storing and tracking said data record of said good for sale, a communications means for communicating with said system to accept said data record of said good and a payment means for transferring funds to a user of said system, said system comprising: a digital image means for creating a digital image of a good for sale; a user interface for receiving textual information from a user; a bar code scanner; a bar code printer; a storage device; a communications means for communicating with the market; and a computer locally connected to said digital image means, said user interface, said bar code scanner, said bar code printer, said storage device and said communications means, said computer adapted to receive said digital image of said good for sale from said digital image means, generate a data record of said good for sale, incorporate said digital image of said good for sale into said data record, receive a textual description of said good for sale from said user interface, store said data record on said storage device, transfer said data record to the market for goods via said communications means and receive a tracking number for said good for sale from the market for goods via said communications means, store said tracking number from the market for goods in said data record on said storage device and printing a bar code from said tracking number on said bar code printer. Woolston's first business venture based on these systems foundered. 1 1 2 After his first patent issued in December 1998, he was able to raise $10 million for MercExchange, an online travel venture. In addition to pursuing this business opportunity, MercExchange set out to enforce its patents. Its first lawsuit targeted GoTo.com, an online advertising company. In 2000, MercExchange's General Counsel met with an eBay representative and began discussion over MercExchange's patents. By the middle of that year, MercExchange's online travel business had collapsed and it focused its efforts on selling or licensing its patents to eBay. In 2001, MercExchange reached a $4 million settlement agreement with GoTo.com. In September, it filed suit against eBay, Half.com (a company purchased by eBay), and ReturnBuy (an eBay affiliate) asserting the '265, '176, and '051 patents.
The case came before District Judge Jerome Friedman in the Eastern District of Virginia. It attracted substantial attention and was characterized as pitting David (MercExchange) against Goliath (eBay). During the pre-trial process, Judge Friedman granted eBay's summary A method of searching a plurality of electronic markets to locate an item, the method comprising: receiving a search request for an item from an internet participant at a first computer; formatting said search request at said first computer into a predetermined format; transmitting said search request, using a software search agent, from said first computer to a plurality of other computers in said predetermined format, at least one of the plurality of other computers performing a search for the item in response to receiving said search request; and receiving at the first computer search results from at least one of the plurality of other computers in response to the transmitted search request.
The abstract states:
Auctioning an uniquely identified item (e.g., used goods or collectibles) with a computerized electronic database of data records on the Internet includes creating a data record containing a description of an item, generating an identification code to uniquely identify the item, and scheduling an auction for the item at the computerized database of records. The item is presented for auction to an audience of participants through a worldwide web mapping module executing in conjunction with the computerized database. The data record connotes an ownership interest in the item to a seller participant on the computerized electronic database of data records.
The worldwide web mapping module translates information from the data record on the computerized database of records to a hypertext markup language (HTML) format for presentation through the Internet. Bids are received on the item from participants on the Internet through an auction process that executes in conjunction with the computerized database of data records. Auctioning of the item is terminated when the auction process reaches predetermined criteria. The auction participant is notified of the high bid in the auction process. The unique identification code is provided to the auction participant with the high bid to uniquely identify the item.
See McCarthy, supra note 108.
HeinOnline --34 Ecology L.Q. 734 2007 judgment motion asserting invalidity of the '051 patent for inadequate written description and construed the '265 and '176 patents in such a way that they did not implicate eBay's core auction technology.' 13 Judge
Friedman allowed two narrower infringement allegations-relating to search technology and allowing consumers to buy some products on auction sites at a fixed price-to proceed to trial. After a five-week trial, the jury ruled for MercExchange and awarded damages of $35 million. In post-trial rulings, Judge Friedman reduced the damage award to $29.5 million."
4
The issue that would ultimately attract the Supreme Court's attention was Judge Friedman's decision to deny MercExchange a permanent injunction. While recognizing the "property" nature of patents and the general rule favoring issuance of permanent injunctions when infringement has been found absent extraordinary circumstances, Judge Friedman assiduously applied the equitable principles guiding the exercise of injunctive relief: "(i) whether the plaintiff would face irreparable injury if the injunction did not issue, (ii) whether the plaintiff has an adequate remedy at law, (iii) whether granting the injunction is in the public interest, and (iv) whether the balance of the hardships tips in the plaintiff's favor."
Notwithstanding the presumption of irreparable harm applied after the establishment of patent validity and infringement, Judge Friedman determined that eBay had rebutted the presumption on the basis of two showings: (1) that MercExchange "did not practice its inventions and exists merely to license its patented technology to others";" 6 and (2) that
MercExchange had not sought a preliminary injunction. issuance of business-method patents," citing the PTO's decision to implement a second round of review for this class of patents and 2001 legislation establishing a prior user right for business method patents. Judge Friedman determined that the concern about business method patents offset the public interest in maintaining the integrity of the patent system by favoring the patentee's interest in injunctive relief. In assessing the balance of hardships, Judge Friedman noted both the potential for ongoing litigation if he ordered a permanent injunction (due to the difficulty of determining the adequacy of eBay's "work arounds" of MercExchange's patent claims) and the potential problems of monitoring and quantifying damages for infringing activity in the absence of an injunction. On the basis of all of these factors, Judge Friedman concluded that the balance of hardships tipped "slightly" in eBay's favor."
9
On appeal, the Federal Circuit upheld the findings of validity and infringement regarding the '265 patent, 20 which brought the denial of the permanent injunction to the fore. In setting a high bar for the denial of permanent injunctions after a finding of infringement, the appellate court invoked the property nature of patents: "Because the 'right to exclude recognized in a patent is but the essence of the concept of property,' the general rule is that a permanent injunction will issue once infringement and validity have been adjudged.'' 2 The court limited departures from the general rule to circumstances in which "'a patentee's failure to practice the patented invention frustrates an important public need for the invention,' such as the need to use an invention to protect public health."' 2 The Federal Circuit rejected the lower court's "general concern regarding business-method patents," findings regarding continuing litigation, MercExchange's public statements regarding its willingness to license its patents, and its failure to seek a preliminary injunction as sufficient to justify departure from the general rule.' 23 The Federal Circuit specifically emphasized that injunctions should be "equally available to both" those who practice their patented inventions [Vol. 34:713
C The Supreme Court Battle and the PRM's Embrace of Intellectual Property
Even before the eBay case arose, reports by both the Federal Trade Commission" and the National Academy of Sciences" 6 called attention to a growing patent crisis, with particular emphasis on the problems surrounding business method patents." 7 The rise in litigation brought by nonpracticing entities, labeled "trolls" by some in the industry, has increasingly troubled information technology companies.
128 These companies pushed draft patent reform legislation seeking to relax the standard for injunctive relief.' 29 Thus, eBay had little difficulty generating press coverage for its efforts or mobilizing a coalition in support of a petition for a grant of certiorari. The Computer and Communications Industry Association, the Electronic Frontier Foundation, and a large group of law professors supported eBay's petition for certiorari, while Qualcomm (a wireless technology patent holder) in conjunction with another information technology patentee and a biotechnology patentee, weighed in on behalf of MercExchange. The conclusion on this point is not unique to the patent law but applies to areas of land law including nuisance and encroachment. In these cases, the use of injunctions is in general more common than is sometimes supposed in academic debates. See generally, Henry E. Smith, Property and Property Rules, 79 N.Y.U.L. Rev. 1719 Rev. (2004 . The caselaw offers this example on encroachment: one landowner builds a large structure whose foundation is a short distance over the boundary line. One possible remedy is to allow the forced purchase whereby the encroaching owner pays his neighbor the fair market value of the small strip of land taken. That approach is generally rejected and the landowner is usually allowed to require the removal of the structure, even at high positive cost. See Geragosian v. Union Realty Co., 193 N.E. 726 (Mass. 1935) . In that case the Court proceeded just as did the Federal Circuit below, by identifying the reasons that either fail or suffice in justifying the injunction:
The facts that the aggrieved owner suffers little or no damage from the trespass, that the wrongdoer acted in good faith and would be put to disproportionate expense by removal of the trespassing structures, and that neighborly conduct as well as business judgment would require acceptance of compensation in money for the land appropriated are ordinarily no reasons for denying an injunction. Rights in real property cannot ordinarily be taken from the owner at a valuation, except under the power of eminent domain. Only when there is some estoppel or laches on the part of the plaintiff or a refusal on his part to consent to acts necessary to the removal or abatement 133. The Epstein Brief takes particular aim at the suggestion in the brief filed by fifty-two professors in support of eBay that "traditional principles of equity" invite courts to "consider such factors as adequate remedy at law, the balance of hardships to the parties, and the public interest in deciding whether to grant the injunction." See Brief of 52 Intellectual Property Professors as Amici Curiae in Support of Petitioner at 4. The Epstein Brief shows that the cases relied upon for this proposition "require the suspension of exclusive rights in land in order to deal with some disaster or calamity, or with the exercise of sovereign power." Epstein Brief, supra note 17, at 11.
[Vol. 34:713 which he demands will an injunction ordinarily be refused. Id. at 728 (citations omitted).
Oftentimes the doctrinal explanation for this result is that the right in land is a right to exclude, period. But the functional explanation is that being tough in a small number of cases may cause needless disruption in them-but at the same time it produces a long-term systematic gain because it reduces the number of infringements that take place. There is, at the edge of this doctrine, some small degree of discretion, which is not exercised in cases of deliberate trespass but may be exercised in cases of innocent trespass (i.e. those discovered only after completion).
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The Epstein Brief's blithe reference to an old encroachment case is questionable in at least two respects. This selective reference to the Geragosian case overlooks statutory and case law shifting away from the very bright-line, rigid rules to what have been referred to as "good faith" improver rules that afford jurists equitable discretion in encroachment cases. 135 More significantly, extrapolating from real property law to intellectual property law overlooks important distinctions between the underlying resources at issue. I examine those differences below.
D. Post-Mortem: A Disappointing First Date
The Supreme Court declined the suggestion to treat this case by reference to real property and unanimously reversed the Federal Circuit's decision.'
36 In a concise opinion written by Justice Thomas, the Court held that the traditional four-factor balancing test employed by courts of equity in evaluating whether to award permanent injunctions should apply with equal force in patent cases. In so doing, the Court rejected the Federal Circuit's presumption that permanent injunctions should issue after findings of infringement in the absence of "extraordinary circumstances" "to protect the public interest." Justice Thomas's opinion also questioned the district court's basis for denying the permanent injunction. The Court remanded the case for full consideration of the traditional multi-factor test. The concurring opinions shed more light on how Professor Epstein's argument in favor of the categorical approach fared among the members of the Court. Chief Justice Roberts, in an opinion joined by Justices Scalia and Ginsburg, shows some sympathy for the "property rights" view. The opinion notes that the "long tradition" of granting permanent injunctive relief in the vast majority of patent cases in which infringement had been found reflected the "difficulty of protecting a right to exclude 134. Epstein Brief, supra note 17, at 16-17. 135. See. e.g., Raab v. Casper, 124 Cal. Rptr. 590 (Ct. App. 1975) . 136. See eBay Inc. v. MercExchange, L.L.C., 126 S. Ct. 1837 Ct. (2006 . through monetary damages. "137 Chief Justice Roberts closed by calling for caution in departing from tradition, invoking Justice Holmes' observation that "'a page of history is worth of volume of logic."' 138 Justice Kennedy, joined by Justices Stevens, Souter, and Breyer, emphasized the need to adapt the standards for injunctive relief to the evident changes taking place in the patent field. 39 The Kennedy opinion suggests that courts should be more cautious in the granting of permanent injunctions under various circumstances arguably present in the eBay case: the use of patents by nonmanufacturing entities to charge "exorbitant fees"' 40 and the vague and suspect validity of business method patents. 14 Despite the differences between the two concurrences, the case largely repudiates the "intellectual property equals property" proposition. None of the Justices invoked real property law. Chief Justice Roberts's "a page of history" refers to patent history, not real property history. None of the Justices emphasized the sanctity of property. Even Chief Justice Roberts focused on the problem of the adequacy of compensation, saying nothing of natural rights.
Professor Epstein did not react well to the Court's decision: What is so hard to comprehend about this dismal performance is the utter lack of attention to the basic structure of an industry in which literally trillions of dollars depend on the sound operation of a patent system. The troll problem occupies a little corner of this vast universe, and yet the Court seems to be prepared to impose massive indecision and uncertainty on the entire system without ever stopping to think how it actually works. 42 Lower courts' readings of the eBay decision no doubt have deepened Professor Epstein's disappointment. Whereas the denial of permanent injunctive relief following an infringement finding was rare prior to the eBay case, there has been a significant increase in the percentage of cases denying permanent injunctions in just the nine months since the eBay case came down. The effects of this balancing approach on economic performance and innovation are unlikely to be disastrous. Reducing the economic power of patent licensing companies in the software/business method space could well promote innovation and competition. But the eBay decision undoubtedly reduces the "exclusivity" of intellectual property. And if strengthening such rights is the goal of intellectual property (IP) law, this resalt may well be a harbinger of disappointments to come in fitting intellectual property into the property mold.
Ill. SOURCES OF TENSION IN THE PRM-IP RELATIONSHIP
This eBay encounter was no blind date. Professor Epstein began courting intellectual property owners about a decade ago and had shown his interest half a dozen years ago in questioning a governmental proposal to use its power of eminent domain to ensure availability of Cipro in the event of an anthrax emergency. 1 " But the depth of his affection did not become fully apparent until the eBay case. Given Professor Epstein's persistence in pressing a libertarian property-rights agenda, it is worth considering whether this foray into intellectual property advocacy is likely to develop into a deeper, longer-term relationship.
For any relationship to succeed, it must further the joy and aspirations of both parties. The PRM undoubtedly seeks to press its core agenda of strengthening the rights of traditional property owners. For a relationship with intellectual property owners to work for the PRM, it has to enhance the exclusivity and enforceability of property rights and limit government interference with traditional property rights generally. On the other side, intellectual property owners have to believe that their profitability will increase to the extent that intellectual property rights are viewed in much the same way as real property interests.
This section casts doubt on the viability of such a relationship. Using the construct of matchmaking theory, 145 it explores four fundamental differences between the PRM and intellectual property owners that will likely stand in the way of a mutually satisfying relationship. Less facetiously, this analysis reveals the limitations of the equation of real and intellectual property.
A. Philosophical and Religious Differences
Although successful "mixed" marriages are not uncommon in today's heterogenous society, religious differences can generate strain on any relationship. Just as in conventional relationships-Who will conduct the marriage ceremony? What holidays will be observed? How will the children be raised? -philosophical differences between interest groups can generate significant discord. This seems likely in the union of the libertarian/natural rights-driven PRM and the utilitarian intellectual property owners.
These two groups differ significantly on a fundamental issue-the nature of private property rights. For PRM advocates, this is the raison d'6tre. They cherish, almost worship, private property rights and their protection from governmental interference.
1 4 6 By contrast, most intellectual property owners see intellectual property rights as a means to an end. Their principal goal is typically to profit from their investments in technology or expressive creativity. They tend to be far more agnostic about government interventions. [Vol. 34:713
intellectual property system and their interests are even more intertwined with the government. A relatively small pocket of creators-typically artists-come closer to the PRM's zeal for property rights through advocacy for moral rights.
4 1 Yet the artists' moral rights framework diverges fundamentally from at least one the PRM's core principles. Moral rights advocates see an important role for rules of inalienability, 14 9 going so far as to bar destruction of works of "recognized stature"' 50 even by the owner. This view of copyright clearly diverges from the concept of a fee simple absolute. Thus, the PRM and intellectual property constituencies bring very different moral compasses to the relationship.
B. Functional Differences
As we know from rates of successful intermarriage, true love can overcome religious differences in some relationships. The depth of religious conviction among property rights enthusiasts would certainly test the PRM-IP union. The differences between real and intellectual property, however, go well beyond religion. The PRM's unidimensional approach to property rights diverges from the multi-faceted needs (and desires) of intellectual property owners and the multi-layered system of intellectual property protections.
When Professor Epstein looks at intellectual property, he is struck by the "structural unity" with real property.' He sees exclusivity and the right to transfer as the foundations undergirding both systems, while discounting the problems of fragmentation and concentration in both domains. His limited perspective exaggerates the "unity" of real and intellectual property with regard to exclusivity and freedom to transfer while overlooking the many structural differences that distinguish real and intellectual property.
There is little doubt that intellectual property rights can be exclusive. But they need not be and often are not, at least not to the extent associated with real property. Property rights enthusiasts no doubt find some solace in the clause empowering Congress to enact patent and copyright laws. The U.S. Constitution refers to "securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries" as a means "To promote the Progress of Science and useful Arts." ' 52 But the utilitarian purpose of this clause, as well as the manner in which Congress and the courts have effectuated this purpose, belies Professor Epstein's equation of exclusive real property rights and exclusive intellectual property rights.
Exclusivity in the realm of real property addresses the "tragedy of the commons."' 5 3 Providing exclusive rights to land and other tangible resources limits the overuse of inherently depletable resources. By contrast, intellectual resources (knowledge) are not depletable and hence are not subject to overuse externalities.' 54 Treating them as real property can lead to underutilization. We can all enjoy a Mozart opera without diminishing the enjoyment of others, whereas we could not all productively graze our herds on a given acre of land or enjoy a particular chocolate ice cream cone without adversely affecting the use and enjoyment of others. Intellectual property protections use the provision of rights (of varying degrees of exclusivity) to promote technological innovation and expressive creativity. But as noted earlier, progress in technology and the arts is a cumulative process in ways that development of land is not. Intellectual property laws seek to balance the interests of pioneering innovators and subsequent improvers in the pursuit of progress.
Exclusive rights of the character associated with real property would stand in the way of technological and expressive progress in many areas of creativity.' 55 Thus, Congress has not declared the first inventor the fee simple absolute owner of their intellectual creativity. To do so would violate the Constitution's "limited times" condition. 156 But putting this attenuated constraint aside, 57 Congress has limited the duration and the rights of intellectual property owners in significant respects to achieve an appropriate balance between incentives to create and opportunities for later improvers.
Patent rights tend toward the more exclusive end of the control spectrum, although the relatively short duration of patent protection (twenty years from the filing of an application) and the ability for subsequent inventors to patent improvements (although they will need to license underlying patented inventions in order to practice their [Vol. 34:713 improvements) temper such strength.' 58 Copyright law takes a more varied approach to exclusivity. At the most basic level, copyright law allows independent creation of copyrighted works. 159 The statute includes numerous exceptions, compulsory licenses, and other limitations on copyright owners' rights in the service of cumulative creativity and other social ends.
6
" Trademark law goes further yet, allowing a broad range of uses of valid trademarks by news organizations as well as competitors (comparative advertising) and parodists. 16 Trade secret law does not prohibit reverse engineering or independent creation of information protected as trade secrets.
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Courts have long recognized inherent limits on exclusivity of intellectual property rights. In the early nineteenth century, Justice Story wove the doctrines of experimental use and fair use into the patent and copyright regimes. 63 Jurists since that time have embellished upon these doctrines in the pursuit of the appropriate balance between protection and unauthorized use." It is a substantial exaggeration to suggest that "exclusivity" of rights in the intellectual property context mirrors that concept in the real property context. The transferability of intellectual property rights also diverges from the real property model in significant respects. The patent and copyright misuse doctrines, for example, limit the freedom of intellectual property owners to leverage their rights into other markets or to inhibit innovation. 65 Trademark law imposes substantial restrictions on assignment and licensing." 6 Antitrust law plays a much greater role in policing intellectual property licensing than in real property transactions. 167 Beyond exclusivity and transferability, the structures of real and intellectual property differ markedly along several other critical dimensions. The PRM generally believes that most if not all tangible resources should be owned. Yet intellectual property law tends to operate from the opposite default-market failure justifies intellectual property protection. Patent law excludes protection for abstract concepts and scientific principles." 6 Copyright law does not extend to unoriginal compilations, even when they require substantial effort.
169 Patent and copyright aspire for knowledge to be unowned-in the public domainafter their term has expired. The same cannot be said for tangible property systems.
A further structural difference between real and intellectual property relates to the nature of boundaries and the implications for transaction costs. Whereas tangible property can usually be defined with reasonable clarity and can be verified at relatively low cost, various types of intellectual property have notoriously fuzzy boundaries. 7 " Such boundary definition problems, and the due diligence, transaction, and dispute resolution costs that they entail, raise serious questions about the desirability of some types of intellectual property.
Real and intellectual property differ significantly in terms of enforcement costs. Whereas land and other forms of tangible property can be enclosed and monitored, the flow of knowledge is particularly difficult to observe. For this reason, trade secrets are notoriously difficult to protect. Digital technology and the Internet have made the products of traditional content industries-sound recordings, sheet music, moviesmuch more vulnerable to unauthorized distribution. Professor Epstein's equation of real and intellectual property skates over these significant differences.
C Personality Disorders
Psychological difficulties can strain any relationship. The problem is compounded when both partners confront internal tensions. Such challenges pose a substantial obstacle to the PRM-IP union.
Libertarianism exhibits profound schizophrenia with regard to the concept of intellectual property. Whereas Professor Epstein sees nearly 470, 483 (1974) ("Since no patent is available for a discovery, however useful, novel, and nonobvious, unless it falls within one of the express categories of patentable subject matter of 35 U.S.C. § 101, the holder of such a discovery would have no reason to apply for a patent whether trade secret protection existed or not.").
169. Given the internal issues that both the PRM and intellectual property owners bring to the relationship, Dr. Phil would have his hands full counseling this couple.
1.
Political Differences
Even if religious, functional, and psychological challenges can be surmounted, the PRM-IP relationship will undoubtedly face significant political tension. Although true love does on occasion overcome deep political division-as evidenced by the marriage of conservative Republican operative Mary Maitlin and liberal Democratic campaign guru James Carville-differences in politics don't make a relationship any easier,"' especially when the relationship is premised on working to achieve particular common political ends. It seems likely that PRM advocates and intellectual property interests would bring different social groups to the relationship. They might not enjoy each other's friends. They could be offended by beliefs of the other and support different causes. In addition, social relationships often play a significant role in developing political alliances. Thus, political differences can be expected to complicate a relationship that is so dependent on ongoing policymaking and judicial appointments.
The PRM traces its roots to and continues to be aligned with deeply conservative, anti-government Republican politicians and political action The foregoing analysis suggests rocky times ahead for the PRM-IP union. Although they both see "property rights" as key to their future, their conceptions differ markedly. The PRM's absolutist view of property rights contrasts with the much more flexible and pragmatic needs of dynamic and effective intellectual property rights system.
IV. IMPLICATIONS OF THE RISE OF INTELLECTUAL PROPERTY FOR THE PROTECTION OF REAL PROPERTY
The PRM has two ultimate goals: to press for stronger property rights and less government interference with free markets and individual liberty. Will expanding the "property tent" to include intellectual property promote those goals? Clearly not the latter since intellectual property is a form of government intervention into the operation of the free market. What about the former?
Conceiving of intellectual property and real property in the same frame of reference seems more likely to lead in exactly the opposite direction that the PRM seeks to go-that is, the notion that individual land parcels can be viewed as discrete islands without any ecological or social interdependency that might justify governmental intervention. As ecologists and scholars from Pinchot 94 to Leopold 95 to Sax 1 96 have emphasized, however, the interdependency of land and other natural resources cannot be denied and such interdependency justifies a governmental role in resource policy. The case for governmental intervention and collective limitations on land and resource use expands with the pressures of population density and resource use, collective interests in resource management and stewardship, and the accretion of scientific knowledge about human impacts on ecosystems. Bringing intellectual property into the "property tent" will likely complement the interdependency conception of resources. Several characteristics of intellectual resources and the nature of innovation bear this out. First, the cumulative nature of innovation means that almost all innovations are linked to other innovations to some degree. Inventors today "stand on the shoulders of giants" in pushing the frontiers of science and technology. A similar phenomenon connects expressive creativity. Authors, artists, and musicians build on and respond to the creativity of those who came before. Therefore, intellectual property policy correctly resists the conception of intellectual resources as discrete and insular. Intellectual resources are inherently interdependent. In this way, intellectual resources come closer to the Leopoldian conception of the land resource as being a web of interrelated elements than it does to the PRM conception of every parcel as an island. Granting strong, exclusive rights to inventors and authors rests on unrealistic optimism about transaction costs. Coasean bargaining is unlikely to provide the optimal usage and advance of knowledge in all circumstances. That is not to say that property rights have no role to play in promoting progress. They play an essential role, but care must be taken to tailor the scope of protection, rights, and remedies to particular creative contexts. Dogmatic belief in the most extensive bundle of property rights overlooks much of the challenge of spurring technological and expressive creativity.
Second, the optimal system for promoting creativity changes with society and technology. The optimal system for promoting traditional pharmaceutical innovation might not be appropriate for genomic research. Similarly, the appropriate balance for copyright protection in the era of mechanical reproduction of works of authorship might not be optimal for the digital age. Further, the digital age will continue to evolve, requiring adjustments in the intellectual property system. The need for legal rules and institutions to adapt to such dynamism will push against the PRM's static conception of property rights. The need to evolve [Vol. 34:713 intellectual property systems could be hampered by an overly restrictive interpretation of the Takings Clause.
Third, the trend of digital technology toward greater collaborative creativity and costly enforcement seems unlikely to support traditional conceptions of ownership and control. A growing number of successful business models on the Internet downplay proprietary rights and use ancillary methods for deriving revenue. We increasingly see open source development of infrastructure, advertising-supported content and services, and keyword advertising. The debate of "network neutrality" 197 parallels debates over public provision of highways and other resources.
9 ' Due to the inherent nature of network resources, the PRM will face an increasingly uphill battle trying to colonize cyberspace. Other economic models will undoubtedly play a major role in this domain.
Thus, the emergence of intellectual property seems unlikely to support the PRM's core agenda. Intellectual property has never fit the real property mold particularly well and the inherent attributes of intellectual resources as well as the increasingly interdependent nature of information ecosystems points away from the PRM's conception of property. By expanding the property tent to encompass intellectual property, property rights enthusiasts run the risk of diluting the distinctive attributes of real property that brought it special attention at the founding of the nation. Such a conception has been on the decline and the growing importance of intellectual property seems likely to hasten that trend. As Justice Benjamin Cardozo remarked in describing the development of water rights in the American West, "[h]ere we have the conscious departure from a known rule, and the deliberate adoption of a new one, in obedience to the promptings of a social need so obvious and so insistent as to overrun the ancient channel and cut a new one for itself." ' 199 The rise of intellectual property, like water resources, highlights both the complexity and interdependence of resources in modern societies. Efforts to shoehorn legal protection for such resources into the real property mold will undoubtedly fail and may well hasten the demise of the rigid conception of private property rights.
CONCLUSION
Upon reflection, the Property Rights Movement is too limited and grounded in absolutist ideology to support the needs of a dynamic, resource-sensitive intellectual property system. Professor Epstein's his is not to say that property rights enthusiasts and some intellectual property owners will not date on occasion. Just as in the eBay case, various intellectual property owners will from time to time press for strong protection, and they are prone to being seduced by libertarian impulses. But the PRM will want more than even these owners are willing to stomach. In the end, deeply ingrained religious, functional, psychological, and political differences stand in the way of a harmonious and sustainable marriage.
